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PER CURI AM
Robert Beckl ey was convicted, after a guilty plea, on one
count of <credit card fraud. W affirnmed his conviction and

sentence, and subsequently denied rehearing. See United States v.

Beckl ey, No. 03-4299 (4th G r. Apr. 20, 2004) (unpublished).
Beckley filed a petition for wit of certiorari in the

United States Supreme Court. His petition was granted, and this

court’s judgnment was vacated, in light of the decision in United

States v. Booker, 125 S. C. 738 (2005). In re Beckley, 125 S. C.

1045 (2005). Beckley’'s case has been renmanded to this court for
further proceedings. 1d. He has noved for rel ease on bail pending
further proceedings on remand fromthe Suprene Court.

Beckl ey’ s sentence was i nposed prior to the decisions in

Booker and its predecessor, Blakely v. Washington, 124 S. C. 2531

(2004), and he did not raise objections to his sentence based on
the mandatory nature of the Sentencing Guidelines or the district
court’s application of sentencing enhancenents based on facts not
adm tted by Beckley or found by a jury beyond a reasonabl e doubt.

Therefore, we review his sentence for plain error. See United

States v. Hughes, 401 F.3d 540, 546-60 (4th Gr. 2005). Beckley’'s




Gui del i nes range was cal cul ated as foll ows:

Base offense |evel't 6
I nt ended | oss of over $400, 0002 + 14
Use of sophisticated neans?® + 2
Adj usted offense | evel 22
Accept ance of responsibility? - 3
Total offense |evel: 19

Crimnal history category: 1]

Gui del i nes range: 37-46 nont hs
The district court inposed a term of inprisonment of forty-four
months. |If not for the enhancenent based on use of sophisticated
means, a fact found by the district court (and di sputed by Beckl ey
at sentencing), his offense | evel would be reduced by two | evels,
resulting in a Guidelines range of 30-37 nonths. See USSG
§ 2B1.1(b)(8)(C). Moreover, if the district court had not enhanced
Beckley’s offense level for an anmount of |oss greater than the
amount he has essentially admtted — $48,058 — his offense |evel
woul d be reduced by anot her eight | evels, for a Guidelines range of
8- 14 nmonths. See USSG § 2B1.1(b)(1)(D), (H. H s forty-four nonth

sentence thus neets the standard for plain error that nust be

!U.S. Sentencing Guidelines Manual (USSG § 2Bl1.1(a)(2) (2002
& Supp. 2003).

2USSG § 2B1.1(b) (1) (H).
3USSG § 2B1.1(b)(8)(C).

“USSG § 3E1.1. The Governnent does not challenge the
adj ustment for acceptance of responsibility.
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recogni zed under the reasoning set forth in Hughes.® Accordingly,
we grant Beckley’s notion to remand for resentencing in |ight of
Booker . °

Finally, Beckl ey noves for bail pendi ng further
proceedi ngs on renmand from the Suprenme Court. Motions for bai
pendi ng appeal are governed by 18 U S.C. § 3143(b) (2000). See

United States v. Steinhorn, 927 F.2d 195, 196 (4th Cr. 1991). O

particul ar relevance here, the court mnust consider whether the
appeal presents a substantial question, and whether, if that
guestion is decided in the defendant’s favor, the defendant is
likely to receive a sentence shorter than the sum of tine served
plus the expected duration of the appeal process. 18 U. S. C

§ 3143(b)(1)(B); see Steinhorn, 927 F.2d at 196.

*Just as we noted in Hughes, 401 F.3d at 545 n.4, “[w]e of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the time” of Beckley’ s sentencing.
See generally Johnson v. United States, 520 U. S. 461, 468 (1997)
(stating that an error is “plain” if “the lawat the tinme of trial
was settled and clearly contrary to the law at the time of
appeal ).

®Al t hough the Sentencing Quidelines are no | onger mandatory,
Booker makes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S Ca. at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the Guidelines,
making all factual findings appropriate for that determ nation
See Hughes, 401 F.3d at 546. The court should consider this
sentencing range along with the other factors described in 18
U S.C. 8§ 3553(a) (2000), and then inpose a sentence. [d. If that
sentence falls outside the CGuidelines range, the court should
explain its reasons for the departure as required by 18 U S. C. 8§
3553(c)(2) (2000). 1d. The sentence nust be “within the
statutorily prescribed range and . . . reasonable.” [d. at 546-47.
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The Governnent concedes that a substantial question
exi sts about whether Beckley is entitled to resentencing.
Nevert hel ess, the Governnent argues that Beckley is not entitledto
rel ease pendi ng appeal because he has not shown a likelihood that,
on resentencing, he will receive a sentence shorter than “t he total
of the tinme already served plus the expected duration of the appea
process.” 18 U.S.C. 8§ 3143(b)(1)(B)(iv). Beckley counters that
his sentence was enhanced based on facts not charged in the
indictnment or found by a jury beyond a reasonable doubt. He
contends that because he has already served three quarters of his
forty-four nonth sentence, his appeal may result in a shorter
sentence, and if he is not rel eased, the Suprenme Court’s intent in
vacating this court’s judgnent will be frustrated.

Beckl ey has denonstrated a substanti al question regarding
the propriety of his sentence in light of Booker and Hughes.
However, the possibility that Beckley will receive a sentence on
remand that is less than the sum of the tinme remaining on his
sentence and the duration of the appeal process is speculative at
best. On remand, the district court will calculate a sentencing
range i n accordance with the Guidelines, although that range wl|
be advisory rather than mandatory. See Booker, 125 S. Ct. at 767.
Nei t her Beckley's base offense level nor his crimnal history
category will change. Beckley has not shown that it is as |likely

as not that the district court will elect to sentence hi mbased on



different facts than those applied in his first sentencing
proceedi ng, or exercise its discretion in his favor on the sane
facts.

On this record, release on bail pending further
proceedi ngs is not warranted. W deny as noot Beckley's petition
for a wit of mandanus seeking a ruling on the bail notion.

In sum we grant Beckley s notion to remand this case for
resentencing in |ight of Booker. W deny Beckley’'s notions for
rel ease on bail pending further proceedings. W grant Beckley’'s
notion to file a pro se formal brief, grant Beckley's notion to
proceed pro se in the present appeal, and grant counsel’s notion to
withdraw from further representation.’ We dispense with ora
argument because the facts and | egal contentions are adequately
presented in the materials before the court and argunment woul d not

aid the decisional process.

REMANDED FOR
RESENTENCI NG

The district court may, of course, appoint counsel for
Beckl ey on resentenci ng.
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